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REASONS IN SUPPORT OF APPLICANTS' PRE-APPEAL 
BRIEF REQUEST FOR REVIEW 



Sir: 



This document is submitted in support of the Pre- Appeal Brief Request for Review filed 
concurrently with a Notice of Appeal in compliance with 37 C.F.R. §41.31 and with the rules set 
out in the OG of July 12, 2005 for the New Appeal Brief Conference Pilot Program, which was 
extended until further notice on January 10, 2006. 

No fee or extension of time is believed due for this request. However, if any fee or 
extension of time for this request is required, Applicants request that this be considered a petition 
therefore. The Commissioner is hereby authorized to charge any additional fee, which may be 
required, or credit any refund, to our Deposit Account No. 09-0461. 



REMARKS 

Applicants hereby request a Pre-Appeal Brief Review (hereinafter "Request") of the 
claims finally rejected in the Final Office Action mailed December 29, 2005 (hereinafter "Final 
Action") and the Advisory Action mailed April 17, 2006 (hereinafter "Advisory Action"). The 
Request is provided herewith in accordance with the rules set out in the OG dated July 12, 2005. 

Claims 1-21 and 23 stand rejected under 35 U.S.C. § 102(b) and/or 103 in view of United 
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States Patent No. 5,280,470 to Buhrke et al (hereinafter "Buhrke"), United States Patent No. 
5,835,484 to Yamato et al (hereinafter "Yamato") and/or United States Patent No. 5,983,723 to 
Nahidipour et al See Final Action, pages 5, 8 and 10. Applicants respectfully submit that many 
of the recitations of the pending claims are not met by the cited references for at least the reasons 
discussed herein and in Applicants' previously filed Amendment of October 25, 2005 and 
Amendment and Request for Reconsideration of March 29, 2006 and that the Office Action of 
July 25, 2005 (hereinafter "the First Action"), the Final Action and/or the Advisory Action 
(collectively "the Actions") fail to show that the recitations of the pending claims are anticipated 
by and/or obvious in view of the cited references. Therefore, Applicants respectfully request 
review of the present application by an appeal conference prior to the filing of an appeal brief. 
In the interest of brevity and without waiving the right to argue additional grounds should this 
Petition be denied, Applicants will only discuss the recitations of the independent Claim 1 . 

As a preliminary note, Applicants' Amendment After Final of March 29, 2006 was not 
entered. The recitations added to the claims in this amendment were implicit in the claims and 
explicit in Applicants' arguments and were only added to expedite allowance of the present 
application. Accordingly, the pending claims are currently in the form as set out in the Listing of 
Claims in Applicant's Amendment of October 25, 2005. 

Independent Claim 1 recites, in part: 

determining at a currently-executing application* based on the analysis, 
whether the currently-executing application should modify a behavior of the currently- 
executing application . 

Claim 23 contains corresponding system recitations. Applicants submit that the cited portions of 
Claim 1 are neither disclosed nor suggested by the cited references for at least the reasons 
discussed herein. 

The Office Actions point to Buhrke as teaching all of the recitations of Claim 1. See e.g., 
First Action, page 3. Buhrke discusses a negotiation process between the terminal equipment 
(TE1 and TE2) and the network switch 4 before a virtual channel is established. See Buhrke, 
column 5, lines 1 through 14. In other words, the terminal equipment TE1/TE2 sends a request 
to the switch 4 specifying a minimum quality of service (rate) it can tolerate for the information 
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to be transmitted. See Buhrke, column 5, lines 1 through 10. The switch can either accept the 
quality of service terms provided by the terminal equipment, reject the quality of service terms 
provided by the terminal equipment or modify the quality of service terms provided by the 
terminal equipment. See Buhrke, column 5, lines 10 through 14 and lines 20-33. If the switch 
modifies the quality of service terms, the terminal equipment may either accept or reject the 
modified terms. If the terminal equipment and the switch reach an agreement, the virtual 
channel can be established having these minimum agreed upon quality of service terms. Buhrke 
also discusses modification of the quality of service terms after the virtual channel has been set 
up. See Buhrke, column 5, lines 34-46. This modification is initiated by the switch by 
requesting a load reduction from the terminal equipment. See Buhrke, column 5, lines 37-39. 

In contrast, Claim 1 recites "determining at a currently-executing application, based on 
the analysis, whether the currently-executing application should modify a behavior of the 
currently-executing application'' Thus, the currently-executing application itself actually 
determines if a modification is needed and modifies its own behavior. This determination is not 
made at a switch as discussed in Buhrke. As recited in the specification of the present 
application the 'Tile or traffic stream is adapted for the current environmental conditions during 
its (the file or traffic streams) creation -- that is, by the application which originally creates the 
data." See Specification, page 15, lines 9-11. Thus, the currently-executing application of the 
present application "participates in ensuring that traffic management operates efficiently and 
effectively." See Specification, page 17, lines 9-10. Thus, the teachings of Claim 1 may do 
away with the need for Buhrke because the "quality of service" may be determined by the 
application itself without any interaction with a switch. Accordingly, nothing in Buhrke 
discloses or suggests determining at a currently-executing application, based on the analysis, 
whether the currently-executing application should modify a behavior of the currently-executing 
application as recited in Claim 1 for at least these reasons. 

Furthermore, the Final Action states that "Applicant's characterization of Buhrke is not 
entirely accurate." See Final Action, page 2. The Final Action proceeds to explain that "[t]he 
determination of whether the application should be modified takes place in both the terminal 
application and the switch.. ." See Final Action, pages 2-3. Applicants respectfully submit that 
Applicants' characterization of Burke is entirely consistent with the explanation provided in the 
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Final Action. See Applicants 1 Amendment of October 25, 2005, page 10, first paragraph. As is 
clear in Applicants' October Amendment, Applicants acknowledge that "both" the switch and the 
terminal application are involved, however, as also noted therein if both the terminal equipment 
and the switch reach an agreement, the virtual channel can be established having these minimum 
agreed upon quality of service terms. As further discussed in Applicants 1 October Amendment, 
Buhrke also discusses modification of the quality of service terms after the virtual channel has 
been set up. See Buhrke, column 5, lines 34-46. This modification, however, is initiated by the 
switch by requesting a load reduction from the terminal equipment. See Buhrke, column 5, lines 
37-39. 

In contrast, the currently-executing application of the present application actually 
determines if a modification is needed and modifies its own behavior. In other words, as stated 
in the specification of the present invention, "the file or traffic system is adapted for the current 
environmental conditions during its creation - that is, by the application which originally creates 
the data.' 1 See Specification, page 15, lines 9-11. In Burke, the application is not aware of the 
environmental conditions, it just receives rates from the switch that it may either reject or accept. 
See Final Action, page 3 and Burke, column 5, lines 10 through 14 and lines 20-33. 

The Office Actions further point to Yamato as teaching all of the recitations of Claim 1. 
See e.g., First Action, page 5. Yamato discusses a system including a cell traffic regulation unit 
that is configured to regulate congestion. In contrast, Claim 1 recites "determining at a 
currently-executing application, based on the analysis, whether the currently-executing 
application should modify a behavior of the currently-executing application" Thus, the 
currently-executing application actually determines if a modification is needed and modifies its 
own behavior. This determination is not made at a cell traffic regulation unit as discussed in 
Yamato. As recited in the specification of the present application the "file or traffic stream is 
adapted for the current environmental conditions during its (the file or traffic streams) creation - 
that is, by the application which originally creates the data." See Specification, page 15, lines 9- 
1 1 . Thus, the currently-executing application of the present application "participates in ensuring 
that traffic management operates efficiently and effectively." See Specification, page 17, lines 9- 
10. Thus, the teachings of Claim 1 may do away with the need for Yamato's cell traffic 
regulation unit because the regulation may be done by the application itself without any 
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interaction with a switch. Accordingly, nothing in Yamato discloses or suggests determining at 
a currently-executing application, based on the analysis, whether the currently-executing 
application should modify a behavior of the currently-executing application as recited in Claim 1 
for at least these reasons. 

Furthermore, the Final Action states that the "cell traffic regulation unit" corresponds to 
the currently-executing application." See Final Action, page 4. Applicants respectfully submit 
that the cell traffic regulation unit of Yamato cannot be the currently-executing application as 
recited in Claim 1. In particular, Yamato states: 

The cell traffic regulation unit 200 has a regulation unit 201 for monitoring the 
cell flowing into the node system 112 through a connection 121, a control unit 202 for 
controlling the regulation unit 201 to regulate the cell flow on the connection 121, and a 
congestion detection unit 203 for detecting the occurrence of the congestion in the node 
system 1 12 by monitoring the cell flowing out from the node system 1 12 through a 
connection 122. This cell traffic regulation unit 200 is to be attached at any connection in 
the ATM network for which the monitoring is desired. 

See Yamato, column 5, lines 53-62. Thus, the cell traffic regulation unit of Yamato does just 
that, it regulates/monitors traffic sent between applications, but is not a currently-executing 
application as recited in Claim 1. Thus, the claims of the present application are patentable over 
Yamato for at least these additional reasons. 

Accordingly, for at least the reasons discussed above, many of the recitations of 
independent Claims 1 and 23 and the claims that depend therefrom are not met by the Buhrke 
and/or Yamato. Therefore, Applicants respectfully request that the present application be 
reviewed and reversed by the appeal conference prior to the filing of an appeal brief 



USPTO Customer No. 46589 

Myers Bigel Sibley & Sajovec 
Post Office Box 37428 
Raleigh, North Carolina 27627 
Telephone: (919)854-1400 
Facsimile: (919) 854-1401 




Elizabeth A. Stanek 
Registration No. 48,568 



